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Estate Planning Considerations
3

 What do you discuss with your clients about estate planning? 
 What types of questions do your clients ask you about estate 

planning?
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What is estate planning?
4

 An estate plan details a client's desires for the disposition of 
his or her assets upon the client's death, who should manage 
the assets, who should make healthcare decisions in the event 
of a client's incapacity and who should potentially, file income 
tax returns if a client is incapacitated.

 The documents often include a Living Trust, Pour-Over Will, 
Advance Health Care Directive and Power of Attorney for 
finances.

Megan Ferkel Earhart



What is estate planning?
5

 Holographic wills, meaning handwritten wills, are permitted in 
California if written by the client, dated, and signed by the client (or 
someone else in the client's presence and at the client's direction). 
(California Probate Code Section 6110). 
 Example: A client is going on a trip tomorrow and wants to direct 

who should receive his assets, who should manage his assets and 
who should be the Guardian of his children should something 
happen to him. This is a good interim measure prior to finalizing 
the client's living trust. A holographic will still passes through 
probate along with the client's assets, but it provides direction to 
the probate court as to how to proceed (discussed more in a few 
minutes).
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When should your clients start thinking 
about estate planning? 

6

 Do the clients have young children?

 The clients may want to name Guardians to care for their 
children if something should happen to both of them. This is 
often the most difficult discussion for most couples.

 Creating an estate plan allows clients to control at what 
ages their children receive distributions and who controls the 
assets on behalf of their children.
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When should your clients start thinking 
about estate planning? 

7

 What is the size of their estate?

 In California, if a client dies owning assets valued at over 
$150,000 titled in his or her individual name, generally, a court 
proceeding known as a probate may be required. If a client has 
assets in excess of $150,000, a client should consider having a 
living trust prepared. There are some assets that may be 
excluded from probate (e.g. retirement accounts, life insurance, 
joint tenancy assets, payable on death accounts).
 Probate is a court supervised procedure. The Judge decides 

whether the client has left a valid Will and appoints an 
Administrator or Executor to manage the assets.
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When should your clients start thinking 
about estate planning? 

8

 Probate Takes Time: Probate can take up to two years for estates 
that are required to file an estate tax return. This delay is due to the 
fact that courts are back-logged, and it may take that long for the 
IRS to audit the estate tax return.

 Probate is public: think about Michael Jackson and Robin Williams. 
Whereas, aside from limited circumstances, the terms in a living trust 
will remain confidential (California has rules that require a trustee 
of a trust to provide copies of such trust to heirs and beneficiaries 
upon a client's death).

 Generally, any assets in an individual’s name will pass through 
probate. 
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When should your clients start thinking 
about estate planning? 
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 Probate is expensive. Probate Code Sections 10800 and 
10810 set forth the statutory fees. The personal representative 
(Executor or Administrator) and attorney will each receive the 
following fees:
 4% of the first $100,000
 3% of the next $100,000
 2% of the next $800,000
 1% of the next $9,000,000
 1/2% of the next $15,000,000
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When should your clients start thinking 
about estate planning? 
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 For all amounts over $25 million, a reasonable amount will be 
determined by the Court.

 Example: If an estate worth $4 million on death, the fee is 
$53,000 for the personal representative and $53,000 for the 
Attorney. Co-Executors split the fees.

 The personal representative and attorney may charge 
additional hourly fees for “extraordinary” services.
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When should your clients start thinking 
about estate planning? 

11

 If a person dies without a Will (i.e. they die intestate) in place, 
the California Probate Code dictates who will manage their 
assets upon death; and how their assets will be disposed of 
after death.

 In order to avoid a probate proceeding, it makes sense for 
most clients to a have a living trust and other related 
documents prepared.
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When should your clients start thinking 
about estate planning? 
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 Disposition of Assets: 

 Do the clients wish for someone other than their natural heirs 
to receive assets upon their death (e.g. friends, animals, 
charity)?

 California Probate Code Section 6400, et seq. deals with 
intestacy:
 Community Property and Quasi-Community Property pass 

all to the surviving spouse.
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When should your clients start thinking 
about estate planning? 
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 Separate Property:
 100% to spouse if: no issue, parents, siblings, or issue of siblings;
 If there is a surviving child:
 If 1 child: 50% to spouse and 50% to issue.
 If more than 1 child: 1/3 to spouse and 2/3 to issue.

 If no surviving spouse: 100% to issue

 If no issue, 100% to parents.
 If no issue and no parents, 100% to siblings or issue of siblings
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When should your clients start thinking 
about estate planning? 
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 If a surviving spouse, no issue, but parents, siblings or issue of 
siblings:
 If spouse and parents: 50% to spouse and 50% to parents
 If spouse, no parents, but siblings/issue of siblings: 50% to 

spouse and 50% to siblings or issue of siblings
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Other questions to consider:
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 Do the clients have separate property and community 
property?

 Are the clients beneficiaries of other trusts? If so, do they have 
discretion to direct the assets of those trusts upon his or her 
death?
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Why does a client need a living 
trust?
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Why does a client need a living trust?
17

 For continuity of management of assets: 
 If an individual and/or his or her spouse becomes incapacitated, the 

clients can name someone (or a trust company) to take over the 
management of the client's assets without involving a court 
proceeding. The same is true following the client's death.

 A client may name an individual or corporate trustee (e.g. a bank or 
trust company) to serve as fiduciary. There are a variety of factors 
to consider, including the client's own circumstances and philosophy 
about the management of assets.
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Why does a client need a living trust?
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 Some clients may prefer the personal relationship of a family member or friend, 
while others may favor the continuity and financial background of a corporate 
fiduciary. 

 Individual: In certain situations, naming an individual to serve as a fiduciary 
may create tension or put a strain on a relationship. 
 Example: Brother is named as trustee of sister's trust. Brother is an investment 

banker and handles money well; sister is a spendthrift and has always lived 
off of her parents. 

 Corporate: Unlike individuals, corporate fiduciaries provide permanence, 
continuity of administration, and a better understanding of certain reporting 
and administrative rules. Clients may fear that their trusted banker may jump 
ship to another bank or trust company, which unfortunately, can happen. 
However, clients can grant someone the power to change corporate fiduciaries 
if that should occur. 

Megan Ferkel Earhart



Why does a client need a living trust?
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 Trustees may charge a "reasonable fee" for their services 
which may differ depending on the assets under management. 

 Most corporate fiduciaries have required minimums for assets 
under management.

 Not all corporate fiduciaries will serve as trustee of a special 
needs trusts or as an agent under a Power of Attorney.

 It's important for clients to have conversations with the 
fiduciaries they wish to appoint to discuss their goals for the 
disposition of their assets and investment strategies.
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Why does a client need a living trust?
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 To avoid probate: As mentioned above, if a client dies without 
a Will, the client's assets will be disposed of pursuant to the 
provisions in the California probate Code. Even if a client has 
a Will (i.e. the assets are titled in the client's individual name 
and not in the name of his or trust), a probate proceeding will 
be required.

 To control the disposition of assets upon the client's death: 
A trust allows a client to dictate who receives assets during his 
or her life if he or she is incapacitated; and upon his or her 
death. The following are a few examples to illustrate the 
importance of creating a trust. 
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Why does a client need a living trust?
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 Example: A client supports his mom, pays for his mother's 
health insurance and other related medical expenses; and 
gives his mother $1,000/month to pay for other expenses. A 
client can add language to his trust directing the Trustee upon 
his incapacity to continue to make these payments to his 
mother. Without this language in the client's trust, the Trustee 
may not be aware of the payments to the client's mother or 
have the authority to make such distributions.
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Why does a client need a living trust?
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 Example: A client has two children. One child has special needs and receives disability 
from the state. The other child has struggled to find a job and has trouble with money. In 
order to make sure the child with special needs continues to receive assistance from the 
government after the client's death, the client can set up a special needs trust in her 
living trust to ensure the child continues to receive benefits from the state. The child may 
still receive limited benefits from the special needs trust (the discussion is outside the 
scope of this presentation, but I would be happy to provide you with materials upon 
your request). The client can set up another trust for her other child and name a bank or 
trusted family member or friend to manage the assets. The trust can provide that the 
child will receive $2,000/month to pay for living expenses, and additional distributions 
will be provided if the child either completes college or obtains a job. This will serve as
a hopeful incentive to the child to complete her education and/or find employment. 
Language can also be added in case a child has problems with the law or drugs to 
provide that distributions will only be made at that time to pay for rehabilitation for the 
child, for example.
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Why does a client need a living trust?
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 Example: Husband and Wife are married. Husband is a U.S. Citizen, but 
Wife is not. Husband predeceases Wife, and all of their assets are 
community property. Their estate is valued at $30 million. A portion of the 
assets will be subject to estate tax, despite the fact that the U.S. has an 
unlimited marital deduction. Because Wife is not a U.S. Citizen, the assets 
passing to Wife are capped at the federal estate tax exemption amount of 
$11,180,000 (discussed more in a few minutes), and the balance will be 
subject to estate tax. To avoid this result, Husband could set up a Qualified 
Domestic Trust (i.e. a Marital Trust) to hold his half of the community 
property for the Wife's lifetime and to receive the benefit of the unlimited 
marital deduction. Estate taxes would be deferred until the Wife's later 
death. The calculations of the exact estate tax due are complex depending 
on whether Wife has a green card, is a non-resident or resident of the U.S.
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Why does a client need a living trust?
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 To potentially minimize estate taxes: The 2017 Tax Act changed the 
estate tax exemption and generation-skipping transfer tax exemption. 
For 2018, federal estate tax is imposed on transfers over $11,180,000 
at a 40% tax rate. For 2018, generation-skipping transfer tax (GST) is 
also imposed on transfers over $11,180,000 at a 40% tax rate. These 
changes are set to expire on December 31, 2025.
 A well-drawn estate plan can help reduce death taxes for the client, 

his or her spouse, children and grandchildren.
 Example: A living trust provides that all assets are held in trust for a 

child’s lifetime, and on his death, pass to his children. This is called a 
Dynasty Trust, which may avoid estate tax and generation-skipping 
transfer tax on the child’s later death.
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Related Estate Planning Documents:
25

 In addition to preparing a living trust, when clients come in to 
meet with us, we will also prepare a Pour-Over Will, Advance 
Health Care Directive, Special Power of Attorney and 
documents to transfer real property and potentially, business 
interests to a client's living trust.
 Pour-Over Will: Pours assets not titled in a client's living trust 

at death into the living trust. A probate may be required; 
however, a more simplified and less expensive procedure 
may be permitted.
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Related Estate Planning Documents:
26

 Advance Health Care Directive: Gives the client the power to designate an agent to 
make healthcare decisions for the client if incapacitated. The agent can be a spouse, 
child, family member or friend. The Directive includes express directions to the Agent 
including whether the client wishes for heroic measures to be taken if the client's death 
is likely within a matter of months (e.g. remain of life support).

 Other Medical Forms: DNR and POLST

 DNR: Directs that resuscitation not be attempted, must be signed by the client and 
client's physician, and in general, can only be signed if a patient is frail or in 
failing health with less than one year to live.

 POLST: This has replaced DNRs in many ways, and indicates whether medical 
personnel should attempt resuscitation, administer antibiotics or insert gastric 
feeding tubes. This is completed by a healthcare professional in conversation with 
the client, must be signed by the healthcare professional and the client.

 These forms can be revoked and changed.
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Related Estate Planning Documents:
27

 Power of Attorney: These deal with the management of financial decisions and 
give the Agent the power to handle property, make management decisions in 
place of the client and file income tax returns.

 These can be effective immediately or upon the client's incapacity, called 
"springing." 

 They can be General or Special. General Powers can be an effective way of 
avoiding a conservatorship if the client is incapacitated; Special Powers are 
more limited in scope, but can allow the Agent to transfer assets to a client's 
Living Trust and other limited tasks at the client's express direction.

 Often the same individual/corporate fiduciary will be named to serve as 
fiduciary in the Will, Living Trust and Power of Attorney (but, note that many 
corporate fiduciaries will not serve as an Agent under a Power of Attorney).
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Naming Guardians:
28

 A client may name a Guardian of the Person and Guardian of the Estate for his 
or her children in the client's Will. The court will look at the client's Will as 
evidence of the client's wishes as to who should serve in that role. Without a 
Will, the Court will decide based upon testimony of family members who should 
serve as Guardian of a client's children.

 Guardian of the Person: the individual responsible for making sure the client's 
child does his homework and attends school, for example

 Guardian of the Estate: the individual responsible for making sure the child's 
expenses are paid for, as an example

 The Guardians can be the same person or a different people.

 Clients should think about where the Guardian lives and whether it makes sense 
to take a child away from his school and friends.
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Assets that Pass Outside the Living 
Trust 

29

 Life Insurance

 Life insurance proceeds are included in a client's gross estate (as with the other 
assets discussed next).

 The proceeds will pass to a client's designated beneficiary. 

 There are potential planning opportunities to move life insurance to an 
irrevocable trust; or preferably, have life insurance purchased by the trustee of 
such trust to avoid inclusion of the policy proceeds at death.

 When we meet with clients, we encourage clients to review their schedule of life 
insurance policies and an illustration highlighting the projected payout and 
termination date of a policy. We often find that a client's life insurance policy will 
perhaps, terminate, earlier than expected; or the policy premiums will 
unexpectedly balloon. There may be ways to make changes to a client's policies 
before it's too late.
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Assets that Pass Outside the Living 
Trust 

30

 Retirement Assets
 Clients can designate beneficiaries of their IRA, 401(k) or Keogh Plans.
 These assets pass outside of probate provided that a beneficiary is designated.
 There are many considerations as to who to name as the beneficiary. Some clients 

will name their Living Trust as the beneficiary, but, this requires careful coordination 
with the Living Trust to ensure proper language is included and adverse tax 
consequences are avoided. 

 Some clients will name a charity as a beneficiary. This allows clients to maximize the 
income tax and potential, estate tax ramifications of the retirement plan's inclusion 
in the client's gross estate. 
 Example: If an individual beneficiary is designated, only a small portion of the 

plan benefits remain after estate taxes (40%) and income taxes; distributions to 
a charity will usually not be subject to income tax and the client will receive a 
charitable deduction, thereby, potentially, reducing estate taxes.
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Assets that Pass Outside the Living 
Trust 

31

 Joint Tenancy/POD/TOD Accounts

 Assets held in joint tenancy pass to the surviving joint tenant 
upon death. But, if both joint tenants die concurrently, the 
assets will pass through probate.

 POD and TOD Accounts will pass to the designated 
beneficiary. However, if the beneficiary predeceases the 
owner, the assets will pass through probate.

 Depending on the asset, it may make sense to transfer these 
jointly owned assets to a client's Living Trust to avoid a 
potential probate.
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Why does a client need a living trust?
32

 Once a client's living trust and related documents are in place, 
we may also discuss tax planning strategies to help minimize 
income tax or estate tax; and we may review corporate 
documents.
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What to consider when modifying or 
revising estate plans?
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What to consider when modifying or 
revising estate plans?

34

 Clients should review their estate plan every few years to 
make sure it still comports with their wishes. There are other 
situations when a client might consider making additional 
changes to his or her estate plan.
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Changes in the Law
35

 If there are changes to the estate tax/gift tax exemption; or if California 
enacts an estate tax (it’s been discussed, but seems unlikely right now), 
clients may consider making changes to their estate plan and/or engaging 
in tax planning.

 It's called the College for All Act of 2018 based on Sen. Bernie Sanders 
proposal for free nationwide college tuition and will potentially impose 
an estate tax on estates valued at over $3.5 million. Taxable estates 
valued between $3.5 million and $4 million will be taxed at 12%; $4 
million to $4.5 million at 15%; $4.5 million to $5 million at 17%; $5 
million to $5.49 million at 20%; over $5.49 million at 22%. This is on 
top of the federal estate tax.
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Changes to a Client's Family Situation:
36

 If a client has children, gets divorced/married, or family members 
named in a client's Living Trust (other other documents) become 
incapacitated or pass away, a client should revise their estate plan. 
 All too often, clients get divorced and they forget to make 

changes to their estate plan, and forget to change the 
beneficiaries on their life insurance policies and retirement plans 
either to comport with the marital settlement agreement, or to 
name their children, if possible. 

 If the client's named successor fiduciaries or Guardians pass away 
or become incapacitated, clients should consider revising their 
estate plan.
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Changes in a Client's Wealth:
37

 If a client inherits a substantial sum of money or sells a business and 
their assets increase, their overall estate plan may need to be 
modified to ensure that it maximizes the client's estate tax 
exemption and generation-skipping transfer (GST) tax exemption. 
 Clients may also wish to engage in tax planning if their assets 

increase. 
 If a client is considering selling a company, I recommend having 

them speak with their estate planning attorney to consider 
whether there are ways to minimize the income tax hit, and 
potential, future estate tax
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Changes to a Family's Goals
38

 A client may decide to become more charitably inclined if the 
client's children are doing well; or if a client's assets increase in 
value. A client may decide to create a family Foundation or 
Donor Advised Fund to receive a portion of the assets at 
death.

 As family member's age, a client may begin to financially 
support the family member. If so, the client should add 
language to his or her Power of Attorney and Living Trust to 
ensure that language is included to provide financial support 
to the family member if the client becomes incapacitated, and 
upon the client's death.
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2017 Tax Act: How does it affect estate planning today 
and what should client's be aware of?
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State and Local Tax ("SALT") 
Deduction: 

40

 Limited to $10,000 (for state and local income, property and 
sales taxes)
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Mortgage Interest Deduction: 
41

 On new mortgage loans, acquisition indebtedness up to 
$750,000 may be deducted. Home equity indebtedness may 
not be allowed.

 Previously, the amount was $1 million plus home equity 
indebtedness of up to $100,000.
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Medical Expenses:
42

 Expanded for two years with the deduction threshold to 7.5% 
of Adjusted Gross Income (AGI) for all taxpayers
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Repeal of Miscellaneous Itemized 
Deductions Subject to 2% Floor

43

 Previously, individuals could claim itemized deductions for 
various expenses. Some of these deductions (including 
unreimbursed employee expenses, tax preparation fees, and 
certain legal expenses) were not deductible unless they 
exceeded, in the aggregate, 2% of the taxpayer's AGI.

 The new law repeals all miscellaneous itemized deductions 
subject to the 2% floor.
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Repeal of Miscellaneous Itemized 
Deductions Subject to 2% Floor

44

 Example: Athlete earns $1 million in 2018 from providing 
services to Team. Athlete pays 5% ($50,000) to Agent, 5% 
($50,000) to entertainment lawyer, 10% ($100,000) to 
personal manager, and 5% ($50,000) to business manager, 
for a total of $250,000 unreimbursed employee expenses. 
Athlete must pay income taxes on entire $1 million, as the 
$250,000 is non-deductible. The income tax hit will be about 
$500,000 with combined federal and CA rates. Athlete takes 
home about $250,000 of gross $1 million of income.
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Divorce Planning: 
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 Alimony payment are not deductible by the payor spouse and 
are not includible as taxable income for payee spouse for any 
divorce or separate instrument executed after December 31, 
2018. This may also affect how pre- and post-nuptial 
agreements will be drafted.

 Agreements in process may need to include a provision that the 
agreement can be renegotiated.

 Divorced clients should be notified of the possibility of lawful 
modifications to their agreements.

 It is unknown whether this will be repealed in the future.
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Charitable Contributions: 
46

 No deduction for contributions to educational organizations 
when the donor receives the right to purchase tickets for 
seating at athletic events.

 Increases limitation on charitable contribution deduction to 
public charities and certain private foundations from 50% to 
60% of the individual donor's adjusted gross income (Sunsets 
12/31/2026).
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IRC Section 529 Plans: 
47

 Previously, withdrawals could only be used to pay college 
tuition.

 The new Tax Act expands the definition of "qualified 
expenses" to include elementary and high school expenses up 
to $10,000 annually (note, that California may not conform 
with this allowance yet). 
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Business Entity Changes:
48

 There have been substantial changes to the corporate tax 
rates; and a new IRC Section 199A Pass Through Deduction 
may be available to your clients. This area is quite complex 
and beyond the scope of our discussion today. If you or your 
clients would like more information about the changes, please 
let me know.

Megan Ferkel Earhart



Estate Tax: Notable Changes:
49

 Federal Estate Tax:

 For 2018, federal estate tax is imposed on transfers over $11,180,000 
at a 40% tax rate. For 2018, generation-skipping transfer tax (GST) is 
also imposed on transfers over $11,180,000 at a 40% tax rate. These 
changes are set to expire on December 31, 2025, when the estate tax 
exemption and GST exemption may drop to $5.6 million (adjusted for 
inflation) per person (note, if there are changes in Washington D.C. 
before 2025, there could also be changes to these provisions sooner 
than 2025).

 The GST tax is an additional tax on top of the federal estate tax and 
applies to gifts to grandchildren and other people 37 ½ years younger 
than the transferor.

Megan Ferkel Earhart



Estate Tax: Notable Changes
50

 Annual Exclusion: Each individual may gift up to 
$15,000/person per year to any individual (previously, the 
amount was $14,000/person per year).
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Potential Changes or Modifications to 
Gifting Strategies
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Potential Changes or Modifications to 
Gifting Strategies

 All of these potential gifting strategies must be carefully 
coordinated to ensure that a client has sufficient assets to live 
off of during his or her lifetime; and his or her annual cash 
flow is sufficient for the client annually. Don't let the tax tail 
wag the gift planning dog.

 Annual Gifting: Encourage clients, if they can afford to and it 
makes sense based on the cash flow needs, to increase their 
annual gifting to $15,000 per child, for example.

52
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Non-Grantor Trusts:

 A grantor trust provides that all income is taxed to the 
grantor, individually; whereas, a non-grantor trust provides 
that all income is taxed to the trust.

 Consider changing grantor trusts to non-grantor trusts or 
creating Nevada non-grantor trusts to accumulate income.

53
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Irrevocable Dynasty Trust

 Clients can gift assets equal to their estate tax and GST 
exemptions to an irrevocable dynasty trust for the benefit of 
their children.

 This allows clients to use the higher exemption in anticipation of 
the changes to the estate tax and GST exemptions in 2026, if 
not sooner.

 Future distributions to grandchildren from the dynasty trusts will 
not be subject to GST tax.

 Who should consider this? Clients with estates larger than 
$11 million; and with sufficient assets to do so.

54
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Shifting of Income Tax Basis

 If a client's parents are older and it is highly unlikely the parents’ 
gross estate will exceed the estate tax exemption amount, a client 
might consider making gifts to their parents. 

 An individual receives a carry-over basis equal to the donor's basis 
in the gifted asset. Assets included in an individual’s gross estate 
receive a new step-up in basis at death, generally.

 The parents’ assets will receive a new step-up in basis on their death 
equal to the value of the assets at that time. The parents can leave 
the assets to their grandchildren, skipping their children, so the 
assets and all appreciation will be out of the child's gross estate.
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Shifting of Income Tax Basis

 There are risks with this strategy: 
 Assets may decline in value.
 A parents' gross estate may substantially increase.
 The estate tax exemption could decrease causing a parents' 

gross estate to be taxable.
 The child must rely on the parent to gift the assets to

grandchildren.
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Portability Planning

 Clients can "port" their estate tax exemptions to their spouse 
upon their death; however, they cannot port their GST 
exemption.

 Clients can update their estate plans to take advantage of 
portability and maximize the use of their GST exemption 
(Example: A Survivor's/QTIP trust with a disclaimer to a Bypass 
Trust).

57
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Other Gifting Strategies to Consider:

 Irrevocable Life Insurance Trusts (ILIT)

 If a client may have a taxable estate at death, a client may wish 
to transfer their life insurance policy to an ILIT, or have an ILIT 
purchase a life insurance policy.

 A transferor must survive for three years after transferring a life 
insurance policy to an ILIT to avoid inclusion of the proceeds in his 
or her gross estate (IRC Section 2035). For this reason, it is 
preferable to have an ILIT purchase a life insurance policy.

58
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Irrevocable Life Insurance Trusts (ILIT)

 If the life insurance policy is a permanent or whole life policy, 
consider whether there is cash value in the policy. 
 The ILIT will need to be funded with that amount in order to 

purchase the policy. The amount funded will be a gift. 
 There may be other strategies to reduce the use of the 

lifetime gift tax exemption. 
 Are there any loans against the policy? There may be 

recognition of income.

59
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Educational/Medical (Ed-Med) Exclusion

 A donor may make unlimited payments on behalf of another individual for his or her 
medical expenses or educational expenses (IRC Section 2503).

 Educational: Any amount paid on behalf of an individual as to tuition to a qualifying 
educational organization.

 26 CFR 25.2503-6(b)(2): "A qualifying educational organization is one which 
normally maintains a regular faculty and curriculum and normally has a regularly 
enrolled body of pupils or students in attendance at the place where its 
educational activities are regularly carried on. See section 170(b)(1)(A)(ii) and the 
regulations thereunder. The unlimited exclusion is permitted for tuition expenses of 
full-time or part-time students paid directly to the qualifying educational 
organization providing the education. No unlimited exclusion is permitted for 
amounts paid for books, supplies, dormitory fees, board, or other similar expenses 
which do not constitute direct tuition costs."

60
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Educational/Medical (Ed-Med) Exclusion

 Medical: Any amount paid on behalf of an individual to any person who provides 
medical care with respect to that individual as payment for qualifying medical expenses 
arising from such medical care.

 26 CFR 25.2503-6(b)(3): "A qualifying medical expenses are limited to those 
expenses defined in section 213(d) (section 213(e) prior to January 1, 1984) and 
include expenses incurred for the diagnosis, cure, mitigation, treatment or prevention 
of disease, or for the purpose of affecting any structure or function of the body or for 
transportation primarily for and essential to medical care. In addition, the unlimited 
exclusion from the gift tax includes amounts paid for medical insurance on behalf of 
any individual. The unlimited exclusion from the gift tax does not apply to amounts 
paid for medical care that are reimbursed by the donee's insurance. Thus, if payment 
for a medical expense is reimbursed by the donee's insurance company, the donor's 
payment for that expense, to the extent of the reimbursed amount, is not eligible for 
the unlimited exclusion from the gift tax and the gift is treated as having been made 
on the date the reimbursement is received by the donee."
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With special thanks to Bradford Cohen, a partner at Jeffer 
Mangels Butler & Mitchell LLP, for sharing his materials 
regarding changes to the 2017 Tax Act.
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